APPENDIX B     

Step Two: Review Hearing     
Review Panel
1.	The ER Director shall secure three (3) employees as proposed review panelists.  When contacting potential Review Panel members, the ER Director shall inquire whether the proposed members have any conflicts of interest with any of the parties such that they could not maintain objectivity in the review process.      
2. The ER Director shall request that legal counsel be assigned to the Review Panel from the Office of General Counsel to provide advice to the Review Panel on procedural matters and substantive law.     
Notification to Parties of Proposed Review Panel Members and Challenges to Panel
3. The ER Director shall notify the employee and management representative (“respondent”)  in writing of the names of the three (3) proposed members of the Review Panel.  Either or both of the parties may request to strike one review panel member; a request to strike a panelist must be delivered in writing to the ER Director within three (3) calendar days following provision of the proposed panelist names; a reason or explanation for striking a name shall be included and considered by the ER Director for a final determination of the panelist’s eligibility.  The ER Director will finalize the Review Panel members and will notify the parties in writing of the panel’s final membership.      
4. The ER Director will schedule a pre-hearing procedural meeting/training session with the Review Panel members prior to the actual review hearing. During this procedural meeting/training session, a member of the panel will be selected to serve as Panel Chair, who will oversee the hearing and draft the Review Panel’s report and recommendations.   The meeting is procedural only and will not involve panel review of the merits of the case.      
Date, Time, and Location of Review Hearing
     
5. The ER Director (or designee) will coordinate and schedule the date, time, and location for the Review Hearing and shall inform the parties and panelists accordingly.  Every attempt will be made to conduct and complete the Review Hearing within thirty (30)      calendar days of the filing of the Step 2 process.     
     
6. Requests by either party for a continuance of a scheduled review hearing will be entertained in compelling circumstances only and must be submitted to the ER Director in writing. The ER Director may grant such requests upon a showing of good cause.



     
Providing Documentation to Panel/Opposing Party

7. Once the date for the Review Hearing has been set, the Panel Chair will direct both parties to submit a copy (electronic or hard) of the information listed below to the Panel Chair and the opposing party at least seven (7) calendar days prior to the hearing.  The information provided to the Panel Chair and exchanged between the parties must include:  
· a written summary of the allegations or issues;      
· a written summary of the respondent’s response to the allegations; 

· any documentation the parties wish to present to support their case or position;  

· a list of proposed witnesses, and the specific issue(s) to which each proposed witness is expected to discuss if called.  General character witnesses, or others without first-hand knowledge of the situation giving rise to the request for review, are not appropriate and are not to be included. 
8. The Panel Chair shall determine the admissibility of any proposed materials or witness testimony.
Review Hearing 
9.	The Panel Chair shall have full control of the Review Hearing.  The Panel Chair has the authority to prescribe the order and conduct of the hearing; to determine the relevance and/or admissibility of the evidence or testimony including for reasons to avoid the presentation of redundant, irrelevant and repetitive evidence; to limit the length of any opening/closing statements and/or presentation of the case by the parties; and to take any other action necessary to ensure an appropriate and fair review hearing.  The employee and the department are allowed to present opening statements, to testify, to provide witness testimony, to cross-examine witnesses, to present the documents that were submitted in advance, and to give closing statements.  Strict rules of legal evidence do not apply.  
10. The following general rules shall apply to the hearing: 
· Hearings are closed to the public.  Attorneys or other observers (other than the legal counsel assigned to provide advice to the Review Panel) are not permitted at the Review Hearing.

· Prospective witnesses will be sequestered at the beginning of the hearing and excluded from the hearing during the testimony of other witnesses.

· Upon timely request by a party or a witness and for good cause, the Panel Chair may allow for testimony to be presented through web-based technology (particularly where the witness would otherwise be unable to participate in the hearing).  Testimony through this mode is allowable in the sole discretion of the Panel Chair.
     
· The sequence of the hearing shall be as follows: 
· The Panel Chair shall remind the parties (and witnesses) of the expectation for truthfulness and confidentiality.
· The Panel Chair shall allow both parties to make a short opening statement summarizing their positions.
· The employee shall present evidence, including any documentation and witnesses.  The Review Panel and respondent may question the witnesses.
· The respondent shall present evidence, including any documentation and witnesses.  The Review Panel and employee may question the witnesses.
· Panel members may address questions directly to a party, although the Panel Chair may determine whether the question and any response would be relevant to the issue(s).
· Each party may make a closing statement. The respondent shall make its closing statement first; the employee shall have the right to make the last statement.
· After the hearing, the Review Panel’s deliberations take place in closed session.  The Panel Chair serves to oversee the deliberations. The Review Panel may consult with Employee Relations, the Office of General Counsel or OEO staff (as appropriate based on the subject matter of the review), who serve in an advisory capacity only. The Review Panel’s advisors may observe deliberations and may answer questions from or otherwise advise the Review Panel members of applicable University policies, regulations and rules or relevant law; no advisor will participate in discussions or attempt to influence the outcome of the hearing.  The Review Panel should consider all the competent evidence and place appropriate weight on the evidence when determining whether the employee has met the burden of proof by a preponderance (greater weight) of the evidence; make findings that resolve the material issues presented; and make a recommendation regarding the disposition of the matter.
11.If the employee fails to appear at the review hearing or fails to provide a showing of good cause for failing to appear, the review will be administratively closed and not subject to further consideration.  If the respondent fails to appear at the review hearing or fails to provide a showing of good cause for failing to appear, the review hearing will proceed without the respondent in attendance. 

12. The ER Director shall arrange to have the Review Hearing recorded.  Either party may request a copy of the recording by contacting the ER Director after the conclusion of the Review Hearing.  Use of any other recording device by any other party is not permitted in the room where the review hearing is conducted.


Review Panel Report and Recommendation to Chancellor (or designee)
13. The Panel Chair will prepare a written report, setting forth the Review Panel’s findings, conclusions, and any recommendation to the Chancellor (or designee).  The Panel Chair is also responsible for working with the ER Director to compile the official record of the review.
 
14. The Panel Chair shall provide the report and the official record to the Chancellor (or designee) no later than fifteen (15) calendar days from the conclusion of the hearing.  The Panel Chair shall provide a copy of the report to the parties and to the ER Director.
Chancellor’s Decision
15. The Chancellor (or designee) shall base any decision on a review of the official record and the Review Panel Report.  The final decision is that of the Chancellor (or designee).  The final decision shall set out appeal rights if the decision is not in favor of the employee.  The final decision shall be provided to the parties in writing that provides documentation of delivery or attempted delivery within thirty (30) calendar days following the Chancellor’s receipt of the official record and Review Panel report.

